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Shopper’s Stop Ltd., ITA No. 1448 & 4475/Mum/2010 Assessment Years: 2006-07 and 2007-08 Section 14A & Rule 8D (Mumbai ITAT) 
We have heard both the parties, perused the relevant material on record and gone through the orders of the authorities below as well as decisions cited. The assessee is running a retail departmental stores in the name and style of ‘SHOPPERS STOP”, which is spread across the country. During the year under consideration the assessee
has invested Rs. 24.21 crores, out of which the AO had disallowed Rs. 1,54,86,125/- out of interest expenditure by invoking section 14A of the Act. The case of the assessee is that the assessee is having sufficient own funds and when he has borrowed funds even if he is having own funds, the presumption always goes in favour of the assessee that the assessee made investments out of own funds, therefore, the provisions of section 14A of the Act, is not applicable to the case of the assessee. The AO has not accepted the submissions of the assessee on the ground that the investments have been made out from borrowed funds from the bank and the overdrawn balances are too obvious, therefore, investments could not have been sourced from any other source other than the overdrawn balances. The CIT(A) confirmed the order of the AO by approving the said findings of the AO and directed the AO to follow the decision ITAT in the case of Daga Capital Investment Ltd. and work out the disallowance in terms of the method spelt out in Rule 8D. Before us, the learned counsel for the assessee has established that the assessee has got sufficient own funds to make investments by way material evidence vide pages 89 & 10 of the assessee’s paper book. It is seen that the increase in investment during the year is only by Rs. 242.10 millions whereas the shareholder fund of the assessee has increased to 1752 millions. It is obvious that increase in shareholder fund itself is more than 7 times, than the investment made by the assessee during the year. It is also seen that the profit after tax for the year itself is 271.05 millions. If  we add back the amount of depreciation of Rs. 139.35 mi llions, which is a non-cash allowance, the cash profit will further swell by this amount. It can, thus, be seen that only cash profit from operations is more the investments made by the assessee during the year. In this
connection, we refer to the the Hon’ble jurisdictional High Court in the case of Reliance Utilities and Power Ltd. [2009] 313 ITR 340 (Bom.) wherein it was held that “if there were funds available both interest-free and overdraft and/or loans taken, then a presumption
would arise that investments would be out of interest free funds generated or available with the company, If the interest free funds were sufficient to meet the investments.” We, therefore, find that the ratio laid down by the Hon’ble Jurisdictional High Court in the said
case is squarely applies to the facts of the case of the assessee. Respectfully following the decision of the Hon’ble Jurisdictional High Court, we uphold the submissions of the assessee that assessee is having sufficient own funds and when he has borrowed funds even if he is having own funds, the presumption always goes in favour of the assessee that the assessee made investments out of own funds, therefore, the provisions of section 14A of the Act, is not applicable to the case of the assessee. In view of the said discussion, we set aside the order of the CIT(A) and delete the disallowance made by the AO u/s 14A of the Act. Accordingly, the grounds raised in AY 2006-07 is allowed. 9. Since the ground raised in AY 2007-08 is similar to that of AY 2006-07 (supra), respectfully following the conclusion drawn in AY 2006-07, we delete the disallowance made by the AO u/s 14A of the Act and the ground is allowed.
M/s. Balarampur Chini Mills Ltd Kol ITAT Rule 8D Section 14A

8. Here in the present case, there is no linkage or nexus between the funds borrowed by
assessee and the impugned investments, hence, no interest expenditure can be disallowed by mechanically applying the Provisions of Rule 8D of the Rules. The assessee has explained that the share capital and reserves, that is its own funds, were utilised for the purpose of investment in shares for earning dividend income and this has not been negated by lower authorities i.e. neither CIT(A) nor AO. The assessee has explained each and every investment with sources of funds and its utilization as well as opening application of funds and closing application of funds as noted above. It is an admitted position in law that expenditure can be disallowed U/s.14A of the Act if and only if it is incurred in relation to income which does not
form part of total income. From the facts of the present case, it is clear that there is no link
with expenditure for earning of dividend income incurred by the assessee and once the facts are clear, no disallowance can be made by invoking rule 8D of the Rules. Neither the AO nor CIT(A) has recorded any finding that having regard to the account of the assessee, they are not satisfied with the correctness of the claim of expenditure made by assessee or the claim made by assessee that no expenditure has been incurred in relation to income which do not form part of the total income under the Act for the relevant assessment year. In the absence of any such finding, facts of the present case shows that the investment in shares was made out of own capital employed and not from borrowed funds, no disallowance on account of interest expenditure can be made by invoking rule 8D of the Rules. Accordingly, in the given facts and circumstances, we delete the addition and allow this issue of assessee’s appeal.

ACIT vs. Punjab State Coop & Mktg (ITAT Chandigarh)
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No S. 14A disallowance in absence of nexus between investment in tax-free securities & borrowed funds. S. 14A disallowance cannot exceed exempt income
 

In AY 2007-08, the assessee received dividend of Rs. 4 lakhs in respect of investment in shares made in earlier years. No investments were made during the year. It was claimed that the investment in the earlier years was made out of reserves & surplus and that there was no expenditure incurred during the year to earn the dividend. The AO held that as in the earlier years, the assessee had borrowed funds, s. 14A applied. He applied the rate of interest paid on the borrowings and disallowed Rs. 12.73 lakhs. This was deleted by the CIT (A). On appeal by the department, HELD dismissing the appeal:

 

(i) If there is no nexus between borrowed funds and investments made in purchase of shares, disallowance u/s 14A is not warranted (Winsome Textiles 319 ITR 204 (P&H) & Hero Cycles 323 ITR 518 followed);

 

(ii) As the total dividend income received was Rs.4 lakhs, a disallowance of Rs.12 lakhs by invoking s.14A is not warranted. 

 

.
DCIT vs. Jindal Photo Limited (ITAT Delhi)
	(55.8 KiB, 547 DLs)

	




	



AO cannot apply Rule 8D without showing how assessee’s method is incorrect
 

For AY 2008-09, the AO made a disallowance of Rs. 31 lakhs u/s 14A by applying Rule 8D without recording any satisfaction as to how the assessee’s calculation of s. 14A disallowance was incorrect. In appeal, the CIT (A) upheld the applicability of Rule 8D though he reduced the disallowance to Rs. 19 Lakhs. The department filed an appeal while the assessee filed a C.O. HELD by the Tribunal:

 

It is a pre-requisite that before invoking Rule 8D, the AO must record his satisfaction on how the assessee’s calculation is incorrect. The AO cannot apply Rule 8D without pointing out any inaccuracy in the method of apportionment or allocation of expenses. Further, the onus is on the AO to show that expenditure has been incurred by the assessee for earning tax-free income. Without discharging the onus, the AO is not entitled to make an ad hoc disallowance. A clear finding of incurring of expenditure is necessary. No disallowance can be made on the basis of presumptions (law laid down in assessee’s own case for AY 2007-08 reiterated) 

Minda Investments vs. DCIT (ITAT Delhi)
	(147.6 KiB, 1,308 DLs)

	




	


S. 14A disallowance has to be on basis of nexus between income & expenditure & not on adhoc estimate basis 
 

For AY 2006-07, the assessee earned exempt dividend income of Rs. 70 lakhs and claimed that as no expenditure had been incurred to earn the dividend, s. 14A disallowance was not permissible. The AO held that some expenditure had been incurred to earn the dividend and made a disallowance u/s 14A on an estimated basis. The CIT(A) followed the judgement of the Special Bench in Daga Capital 26 SOT 603 and directed the AO to compute the disallowance under Rule 8D on the basis that Rule 8D was retrospective. On appeal by the assessee, HELD allowing the appeal:

 

(i) In CIT vs. Hero Cycles 323 ITR 518 (P&H) it was held that disallowance u/s 14A required finding of incurring of expenditure and where it was found that for earning exempted income no expenditure had been incurred, disallowance u/s 14A could not stand. On the other hand, in Godrej Boyce Mfg. Co 328 ITR 81 (Bom) it was held that the AO could adopt a reasonable basis to identify the expenses in relation to the earning of exempt income;

 

(ii) Rule 8D does not apply to AY 2006-07. The assessee has urged that no expenditure has been identified to have been incurred to exempt income. Neither the AO nor the CIT (A) has rebutted this submission. The AO has made an adhoc estimate which is not sustainable in the light of Hero Cycles. Accordingly, in view of Vegetable Products 88 ITR 192 where it was held that if two constructions are possible, one favouring the assessee should be adopted, the precedent laid down in Hero Cycles should be followed. 

Bombay High Court orders GIST:
 INCOME TAX APPEAL NO. 6270 OF 2010 The Swastik Safe Deposit and Investment Ltd 3RD OCTOBER, 2011.
Whether on the facts and in the circumstances of the case the Tribunal was correct in law in directing to restrict the disallowance under section 14A to Rs.1.19 Crores as against Rs.5.66 Crores worked out by the learned CIT (A)?

2 Whether on the facts and in the circumstances of the case the Tribunal was justified in law in accepting the plea of the assessee that the disallowance can be worked out exactly without appreciating the fact that they had admitted their

inability before the Assessing Officer and the learned CIT (A) and had furnished different amounts of disallowance at Rs.79.97 lac and Rs.162.73 lac?

3 Whether on the facts and in the circumstances of the case the Tribunal was justified in law in admitting the computation relating to disallowance under section 14A of the Income Tax Act which was not made available during the

course of assessment proceedings nor in the grounds of appeal filed before the learned CIT (A) and ITAT?

In the present case, the ITAT on the basis of the material on record has computed the actual interest expenditure attributable to the income which do not form part of the total income and arrived at the figure of Rs.1.19 Crores. The counsel for the Revenue on instructions from the Assessing Officer submits that the amount of interest expenditure quantified by the ITAT is fair and reasonable. In these circumstances, no fault can be found with the decision of the ITAT in computing the disallowance of interest at Rs.1.19 Crores. Accordingly, the first three questions raised by the Revenue cannot be entertained.
K. Raheja Corporation P. Limited INCOME TAX APPEAL NO.1260 OF 2009 8th August, 2011.
 
Whether the Income Tax Appellate Tribunal was justified in deleting the disallowance of interest amounting to Rs.2.79 crores made by the assessing officer under Section 14A of the Income Tax Act, 1961 is the question raised in this appeal. 
 
In the assessment year in question, the assessee had claimed deduction of interest amounting to Rs.8.70 crores on borrowed funds utilized for the business. Out of the said amount of interest, the assessing officer disallowed interest amounting to Rs.2.79 crores on the ground that the said amount was relatable to earning dividend income which are exempt under Section 10(33) of the Income Tax Act, 1961 (as it then stood) and hence disallowable under Section 14A of the Act. 
 
Save and except contending that Section 14A was not on the statute book when the Income Tax Appellate Tribunal passed orders in the assessment years prior to the assessment year in question, Counsel for the Revenue could not point as to how interest on borrowed funds to the extent of Rs.2.79 crores was attributable to earning dividend income which are exempt under Section 10(33) of the Act (as it then stood). Therefore, in the facts of the present case, in the absence of any material or basis to hold that the interest expenditure directly or indirectly was attributable for earning the dividend income, the decision of the Income Tax Appellate Tribunal in deleting the disallowance of interest made under Section 14A of the Act cannot be faulted. 6. In the result, we see no merit in the appeal and the same is hereby dismissed with no order as to costs.

ITA No.2502 to 2504/Ahd/2010:  Seasons Hotels Pvt. Ltd (2(22)(e)) Deemed div.
9.1 Without prejudice to above, we are of the view that the provisions of section

2(22)(e) are not applicable, if the transactions are for business expediency as held in

the following cases:

DCIT –vs- Lakra Bros. Reported in 106 TTJ 250

CIT-vs- Rajkumar reported in 23 DTR 304

Bharat C. Gandhi –vs- ACIT reported in 178 Taxman 83

In the impugned order, the ld. CIT(A) also accepted the plea of the assessee that these

transactions are in the nature of inter-corporate deposits (ICDs) which was extended

by the lender to the assessee for business expediency and therefore, within the

purview of section 2(22)(e) of the I.T. Act, 1961. This view adopted by the ld. CIT(A)

is also fair and reasonable. Therefore, on this ground also, in our considered opinion,

the ld. CIT(A) rightly held that addition cannot be made for all these three assessment…
Delhi ITAT in case of M/s Hidrive Finance Ltd. I.T.A. No.766/D/2011 (Sec. 14A)

The only ground taken by the revenue in this appeal is that the learned CIT(A) erred in reducing the addition to `22,214/- from `11,95,821/-, made by the Assessing Officer by invoking the provision contained in section 14A of the Income-tax Act, 1961.

 3. We have considered the facts of the case and submissions made before us. We have ascertained that the assessee has not incurred any expenditure by way of interest in this year by examining the profit and loss account. We have also ascertained that the total expenditure claimed in this year amounts to `2,29,139/-. Therefore, by no stretch of imagination, expenditure of `11,95,821/- can be attributed to the earning of dividend income. The findings of the learned CIT(A) that the provision contained in Rule 8D is applicable to the proceedings of assessment year 2008-09 and subsequent years is supported by the decision in the case of Godrej & Boyce Manufacturing Company Limited Vs. DCIT, (2010) 194 Taxman 203 (Mumbai). He has taken into account various facts and rightly attributed the expenditure of `22,214/- only towards earning of dividend income. We are of the view that his order is right on facts and in law. 4. In result, the appeal is dismissed.
BHC M/s.Anil & Company INCOME TAX APPEAL NO.269 OF 2010 36(1)(iii)
 
Whether in the facts and circumstances of the case and in law, the Tribunal is right in deleting addition of interest of  Rs.19,56,133/without any justification as the said advances to M/s.Shree Kedarling Udyog have not been justified by the respondent ? 
 
As regards question (e) is concerned, addition of interest made by the assessing officer was deleted by the Tribunal by recording a finding of fact (see para11 of the judgment) that the assessee has commercial relationship with M/s.Shree Kedarling Udyog, sister concern of the assessee and the assessee was availing certain facilities of the said unit namely certain machineries and, therefore, the assessee had advanced money to the sister concern for the purpose of acquiring the machineries. The Tribunal has recorded a finding of fact that the assessee was using factory premises of the sister concern at a rate lower than the market rate, which is not disproved by the assessing officer. In these circumstances, in our opinion, the decision of the Tribunal in deleting the interest is based on finding of fact. Accordingly, question (e) is answered in favour of the assessee and against the Revenue
Ass. Fav. Section 36(1)(iii) disallowance of interest: M/s.Raptakos Brett & Co. INCOME TAX APPEAL NO.2598 OF 2010 :The finding of fact recorded by the Income Tax Appellate Tribunal in the present case is that the investment in units and tax free bonds were not made by the assessee during the current year, but were made in the earlier assessment years, wherein no disallowance of interest on borrowed funds have been made. It is further held that if no disallowance of interest on borrowed funds is made in the year in which the investments are made, then there is no reason as to why disallowance of interest on borrowed funds should be made in the assessment year in question. In these circumstances, we see no reason to interfere with the order of the Tribunal. The appeal is accordingly dismissed with no order as to costs.  INCOME TAX APPEAL NO.2598 OF 2010 29th July, 2011.
ITA no. 4099/Mum./2010 M/s. K. Raheja Corp. Pvt. Ltd.  Mumbai ITAT (Sec. 14A)
 
The increase in non-interest bearing funds was ` 50,91,00,000 and whereas, the investment in shares increased by ` 14,44,00,000. Thus, it cannot be said that any interest bearing funds were diverted for investment in shares. The Tribunal, in assessee’s own case for assessment year 2002-03, had held that the decision of Special Bench of the Tribunal in ITO v/s Daga Capital Management Pvt. Ltd. (2008) 119 TTJ  (Mum.) (SB) 289, is not applicable to the facts of the case. In any event, the said Mumbai Special Bench decision in Daga Capital Management Pvt. Ltd. (supra), was reversed by the Hon'ble Bombay High Court in Godrej & Boyce Mfg. Co. Ltd. v/s DCIT, (2010), 328 ITR 081 (Bom.). Further, the Hon'ble Bombay High Court in CIT v/s Reliance Utilities & Power Ltd. (2009) 313 ITR 340 (Bom.), has laid down that if there are interest free funds as well as interest bearing funds, a presumption could arise that the investments would have been made out of interest free funds. As in this case, the interest free funds are far in excess of the investments, we
uphold the order of the Commissioner (Appeals) that no amount of expenditure by way of interest is disallowable under section 14A of the Act. Consequently, these grounds are dismissed.
 M/s HDFC Bank Ltd 29th, day of June 2011.Sec. 14A
4.1 In order to disallow the proportionate expenditure u/s 14A, there should be some proximate course and the nexus of the said expenditure with the tax exempt income. When it has been brought on record that no expenditure actually incurred for earning the exempt income, then the provisions of sec. 14A  cannot be invoked. 4.2 In the case in hand, undisputedly, the assessee’s own funds and noninterest bearing funds are more than the investment in the tax free securities then there is no basis for deeming that the assessee has used the borrowed funds for investment in tax free securities. Accordingly, on this factual aspect, we do not find any merit in the contention of the ld DR. Further, it is to be noted that it is not the case of investment in tax free securities every year; but the investment in the earlier years has been carried forward as it is evident from the particulars where the balance at the end of the year shows that the investment is appearing in all the earlier years. Therefore, we do not find any error or illegibility in the order of the CIT(A), qua, the issue of disallowance of interest u/s 14A.
Mumbai ITAT in M/s. J.P.Morgan India Pvt.Ltd. ITA No.6919/M/2004 20.04.2011 (Sec. 14A)
6.2 We have perused the records and considered the matter carefully. The dispute is regarding disallowance of expenditure in relation to dividend income received by the assessee. The shares of KCL from which dividend had been received were acquired during the F.Y.1996-97 out of own funds. This claim is not contraverted before us. Even the AO has not given any finding that the shares were acquired out of borrowed funds. Therefore there is no interest expenditure involved. However as held by Hon’ble High Court of Mumbai in case of Godrej & Boyce Manufacturing Co. Ltd, (supra) both direct and indirect expenses have to be considered for disallowance on a reasonable basis. Though the assessee in this case has received dividend only from one company some indirect expenses on collection of dividend and accounting of income etc have to be incurred even though this may be only nominal. In our view on facts of the case it will be reasonable to estimate such expenses at Rs.10,000/- . We accordingly set aside the order of CIT(A) on this point and confirm the addition to the above extent.
 
Mumbai ITAT in M/s.The Development Bank of Singapore ITA No.1787/M/2004 Assessment Year 1999-2000  20.04.2011. (Sec. 14A)
 
Respectfully following the said decision we have to hold that gross interest will be eligible for deduction under section 10(15)(iv). As regards the applicability of section 14A to which oblique references have been made by the AO in some of the years, we find that this aspect had been considered by the CIT(A) in A.Y.1998-99 who gave a clear finding that there were no nexus between borrowed funds and the investment. He therefore allowed the claim fully in A.Y.1998-99 and the said decision of the CIT(A) was accepted by the revenue. The interest income under consideration in these years is in respect of the same investment made in A.Y.1998-99 and therefore there being a finding that the investment in A.Y.1998-99 was out of own fund no interest expenditure can be attributed to the earning of income from the same investment in these years. This view gets support from the judgment of Hon’ble High Court of Karnataka in case of Sridev Enterprises (supra) in which the Hon’ble High Court held that nature and status of the investment on the first day of the accounting year was the same as on the last day of previous year and if in the previous year, the same was explained out of own fund, the revenue could not be permitted to take a different stand in the subsequent years. Therefore even if the provisions of section 14A applied, no disallowance could be made. We accordingly see no infirmity in the order of CIT(A) allowing the claim of the assessee and the same is therefore upheld
G M M Pfaulder Ltd, B ITA No.1241/Ahd/2006 Section 14A & section 36(1)(iii) disallowance of expenses on AD-HOC basis exhaustive analysis 
 
We have considered the rival submissions and perused the material
on record. In our considered view, the matter would go to the file of AO
as per the decision of Hon. Bombay High Court in the case of Godrej
Boyce Mfg. Co. Ltd. (supra) only when it is held that some amount is
required to disallowed as there is a nexus between the exempted income
and investment, i.e. if Revenue is able to show that interest bearing
capital has been invested in shares but where no such nexus is established
the question of determining any disallowance does not arise and,
therefore, matter need not be sent to the file of AO as no determination of
any disallowance would be necessary. In the present case we notice that
loan funds have decreased this year as compared to earlier years. Even
though investments have increased from Rs.940.32 lacs to Rs.1008.51
lacs but such increase in investment cannot be linked to any borrowed
funds this year as assessee has in fact not borrowed any additional fund
this year. Prior to the decision of Hon. Supreme Court in the case of
Hon’ble Supreme Court in S.A. Builders vs. CIT 288 ITR 1(SC) onus
was considered on the assessee to show the nexus between the interest
free funds and investment on which no income is earned. After S.A.
Builder’s case (supra) onus is considered shifted to the Revenue and AO
has to show that interest bearing capital alone were invested in
investment on which no income was earned. Hon. Supreme Court in the
case of Munjal Sales Corporation vs. CIT (2008) 298 ITR 298 (SC) held
where assessee had sufficient profits in the current year then interest free
advances can be considered to be flowing from such profits. Hon’ble
Bombay High Court in CIT vs. Reliance Utilities & Power Ltd. (2009)
313 ITR 340 (Bom) held that if there are fund available both interest free
and interest bearing, then a presumption arise that investment were out of
interest free funds generated or available with the assessee. If the interest
free funds were sufficient to meet the investment no disallowance of
interest paid on borrowed funds would be necessary. Once such
presumption is established claim of interest was allowable.
 
15. There is another aspect of the matter. If the assessee has made
investment in subsidiaries out of mixed funds and for commercial
expediency then no interest out of payment made on borrowed funds can
be disallowed as held in S. A. Builders Ltd. vs. CIT (2007) 288 ITR 1
(SC). Hon’ble Punjab & Haryana High Court in CIT vs. Hero Cycles Ltd.
(2010) 323 ITR 518 (P & H) held that no disallowance out of interest
payment is permissible if AO does not establish nexus between the
expenditure incurred and income generated.
 
16. Since assessee had sufficient profits generated this year and it had
mixed funds and no nexus is established by the AO as to whether
investment was made out of interest bearing funds, disallowance of
interest cannot be made. Similarly no disallowance out of administrative
expenditure can be made as there is no direct nexus. As a result, this
ground is allowed.
Mumbai ITAT in Mrs. Pallavi Shardul Shroff ITA no.3511/Mum./2010 Now, coming to the application of provisions of section 14A, the firm in which the assessee is a partner, is not paying remuneration and conveyance allowance or car allowance separately. As a matter of policy, a consolidated sum is paid as remuneration and the partner is required to incur expenditure on its own. Under these circumstances,
in our opinion, the expenditure incurred wholly and exclusively for the purpose of earning remuneration which is being brought to tax under section 28(v). The share of income of the firm has no nexus with the expenditure incurred on car by the assessee. All the expenditure of the firm are booked in the firm’s account and the expenditure incurred by the partner on car cannot be held to have a nexus in the earning of share income from the firm. Hence, proportionate disallowance under section 14A, in our opinion, is uncalled for. Thus, the proportionate disallowance is disallowed.
Pradip Kumar Malhotra Judgment on: August 2, 2011. I.T.A. No.219 of 2003 Deemed dividend Cal HC
 
After hearing the learned Counsel for the parties and after going through the aforesaid provisions of the Act, we are of the opinion that the phrase “by way of advance or loan” appearing in sub-section (e) must be construed to mean those advances or loans which a share holder enjoys for simply on account of being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power; but if such loan or advance is given to such share holder as a consequence of any further consideration which is beneficial to the company received from such a share holder, in such case, such advance or loan cannot be said to a deemed dividend within the meaning of the Act. Thus, for gratuitous loan or advance given by a company to those classes of share holders would come within the purview of Section 2(22) but not to the cases where the loan or advance is given in return to an advantage conferred upon the company by such share holder.
 
In the case before us, the assessee permitted his property to be mortgaged to the bank for enabling the company to take the benefit of loan and in spite of request of the assessee, the company is unable to release the property from the mortgage. In such a situation, for retaining the benefit of loan availed from Vijaya Bank if decision is taken to give advance to the assessee such decision is not to give gratuitous advance to its share holder but to protect the business interest of the company. The view we propose to take finds support from the two decisions, one of the Bombay High Court and the other of the Delhi High Court relied upon by Mr. Khaitan as indicated earlier.
Gist of order in case of Sunil Chopra: ITA No.1879/2010 11.05.2011 (deemed div. section 2(22)(e) HELD

“(a) Whether ITAT was correct in law in deleting the additions of Rs.10,20,000/-, Rs.15,40,000/- and of Rs.20,70,000/- being the loans taken from M/s. Sisbro Promoters Pvt. Ltd., M/s. Fitwell Fashion Fabrics Pvt. Ltd. and M/s. National Capital Region Pvt. Ltd., made by the AO, treating the same as deemed dividend under section 2(22)(e) of the Act? (b) Whether ITAT was correct in law in deleting the addition holding that the money was taken by the assessee in the line of his business and therefore, could not be treated as deemed dividend?

 
With regard to the amount of `34,75,780/- received from M/s National Capital Region Electronics Pvt. Ltd., the assessee stated that the said amount was received against sale of property in terms of agreement dated 18th September, 2003. Here it may be noted that the companies are closely-held companies in which the only Directors are none other than the family members of the assessee. The AO recorded the said agreement to be sham and rightly so, inasmuch as the agreement was executed on 18th September, 2003 and the handing over of the property was to be done before 31st December, 2008. In any case, this property was still being reflected in the balance sheet of the assessee as on 31st March, 2005, even though the agreement was entered on 18th September, 2003. The CIT(A) also disbelieved the claim of the assessee on this count. The Tribunal in this regard has recorded that the assessee was claiming this advance for investment in his books of accounts and the AO has not disputed this. Apparently, this was a perverse recording by the Tribunal inasmuch as it has been seen that AO and CIT(A) have categorically recorded this transaction as colourable device. It is unbelievable that an agreement was executed on 18th September, 2003 and the payment was made, but the possession of the property was to be handed over after more than five years. Even the property continued to be reflected in the balance sheet of the assessee after two years of the agreement. 
 
Similarly, in respect of `27,90,125/- shown as loan/advance from M/s TSM Polymers Pvt. Ltd., the assessee had replied to the AO that this was received against sale of property under the terms of the agreement dated 18th September, 2003. With regard to this entry also, the Tribunal made a sweeping observation that the assessee was claiming these as advance for investment in his books of accounts and this aspect was not disputed by the AO. He also observed that the business of the assessee is earning brokerage from the business of real estate and this demonstrated that he had taken the money in the line of his business. The observation of the Tribunal that the AO had not brought any contrary material on record was equally perverse and against the facts recorded by the AO. In this regard also, it may be noted that though the agreement was executed on 18th September, 2003 for the sale of the property, but the property continued to be reflected in the balance sheet of the assessee as on 31st March, 2005. The AO rightly recorded both these aspects to be not covered by the exception to deemed dividend as contemplated under Section 2(22)(e). Consequently, he rightly held these transactions as sham and treated them as deemed dividend of the assessee under Section 2(22)(e). 
 
…With regard to the payments made by the companies in which the assessee held shares, to the other companies in which he had substantial interest and which the assessee was taking to be towards allotment of shares, the AO recorded that the assessee was required to produce the certificate from the Registrar of Companies in support of his contention that shares had indeed been allotted to the investing companies. However, no evidence could be produced regarding the allotment of shares. Consequently, AO treated these amounts of advances/ loans also as deemed dividend under Section 2(22)(e) in the hands of assessee. In this regard also, the observations of the Tribunal are not only unwarranted but devoid of any basis. It seems to have taken as correct what was stated by the assessee before it…. 
 Though these were questions of facts which were recorded by the authorities below, but since great perversity and infirmity was pointed out by the learned counsel for the Revenue in the findings and observations recorded by the Tribunal, we chose to examine the factual matrix as noted above. 
10. For all these reasons, the impugned order is not sustainable. Consequently, we answer both the questions in negative, i.e., in favour of the Revenue and against the assessee 

ANKITECH PVT LTD.  +ITA No.462 of 2009 with ITA Nos. 2087/2010, 901/2010, 902/2010, 903/2010, 960/2010, 1327/2010, 1436/2010, 1502/2010, 1865/2010, 461/2010, 998/2009, 1421/2009, 1618/2010, 1758/2010, 1978/2010, 622/2011, 623/2011, 270/20111588/2010, 211/2010, 352/2010 & 2014/2010.  Pronounced On: May 11, 2011 Deemed dividend 2(22)(e)
 
 
 
It is rightly pointed out by the Bombay High Court in Universal Medicare (P) Ltd. (supra) that Section 2(22)(e) of the Act is not artistically worded. Be as it may, we may reiterate that as per this provision, the following conditions are to be satisfied: 
 
 
(1) The payer company must be a closely held company. 
 
(2) It applies to any sum paid by way of loan or advance during the year to the following persons: 
(a) A shareholder holding at least 10 of voting power in the payer company. 
 
(b) A company in which such shareholder has at least 20% of the voting power. 
(c) A concern (other than company) in which such shareholder has at least 20% interest. 
(3) The payer company has accumulated profits on the date of any such payment and the payment is out of accumulated profits. 
(4) The payment of loan or advance is not in course of ordinary business activities 
 
 
When we keep in mind this aspect, the conclusion would be obvious, viz., loan or advance given under the conditions specified under Section 2(22)(e) of the Act would also be treated as dividend. The fiction has to stop here and is not to be extended further for broadening the concept of shareholders by way of legal fiction .. The Revenue wants the deeming provision to be extended which is illogical and attempt is to create a real legal fiction, which is not created by the Legislature. We say at the cost of repetition that the definition of shareholder is not enlarged by any fiction. 

 
 
Before we part with, some comments are to be necessarily made by us. As pointed out above, it is not in dispute that the conditions stipulated in Section 2(22)(e) of the Act treating the loan and advance as deemed dividend are established in these cases. Therefore, it would always be open to the Revenue to take corrective measure by treating this dividend income at the hands of the shareholders and tax them accordingly. As otherwise, it would amount to escapement of income at the hands of those shareholders …

 
Finding of facts found by the CIT (A) and the Tribunal are that the transaction in question was a business transaction which had benefitted both the assessees and M/s Golden, and that the transaction did not represent giving any loan or advance simplicitor by M/s Golden to the assessee. 36. We are of the opinion that under no circumstances, the provisions of Section 2(22)(e) of the Act could be invoked. This appeal is accordingly dismissed. 
 Vinit Arun Phatak, Mumbai INCOME TAX APPEAL NO.4198 of 2009 15th June 2011
The question raised in this appeal is whether the Tribunal was justified in deleting the addition of Rs.79,31,016/confirmed by the C.I.T.(A) as deemed as dividend under Section 2(22)(e), Income Tax Act, 1961?
 
On further appeal, the Tribunal has deleted the additions sustained by the C.I.T.(A) by holding that if the Company, Omega Telecommunication Systems Limited thinks it fit to give security deposit for taking office premises on lease from the assessee, which is being acquired by the assessee, the security deposit given cannot be said to be a loan. In the present case, the genuineness of the transaction is not in dispute and in fact the asseessee on acquisition of the property has given it on lease to the Company, Omega Telecommunication Systems Limited. In this view of the matter, in our opinion, the decision of Tribunal is based on finding of facts and does not give rise to substantial question of law. The appeal is dismissed.
GIST OF DEEMED DIV. 2(22)E) orders:  
In matter of Salrpuria Properties Pvt Ltd in context of deemed/dividend u/s 2(22)/(e) and related TDS obligation u/s 194, in ITA 401/2009, it is held by Karnataka High Court that payment to sister concern not shareholder in assessee co. as accommodation/loan-advance, do not attract section 194 TDS. Further, relevant are detailed orders of delhi ITAT in S. Joginder Singh; International Land Development (P) Ltd (of Apr & May’11) wherein it is resp. held that:
 
a) Delhi bench ITAT order in S. Joginder Singh :The facts are that the assessee received an aggregate sum of Rs. 1,43,96,908/- from Gururakha Plastics Pvt. Ltd., in which he has substantial interest and in which public are not substantially  interested. The monies were received in pursuance of collaboration agreement dated 01.04.2005, under which the assessee and the company agreed for development of plots of land for construction of commercial buildings The company was to pay a total sum of Rs. 4.00 crore to the assessee in lieu of which the vacant possession of plots of land and construction thereon was to be handed over to the company. This agreement was acted upon. The company passed a resolution to carry on the business of real estate developer, with the result that it became one of the main objects of the company. The question is-whether, the amounts so received are liable to be taxed as dividend under the provision contained in section 2(22)(e)?
 5.4 Coming to the facts, the monies were advanced in pursuance of the memorandum of agreement for developing plots of land into commercial buildings, one of the objects of the company. The plots belonged to the assessee which were to be handed over to the company for construction as per approved plans. It was the business of the company to undertake real estate construction business. In a way, the assessee became a partner with the company to carry on real estate business, during the course of which the advances were received. In such a situation, the advances cannot be deemed to be dividend.
 b) Delhi bench ITAT order in International Land Development (P) Ltd: 15. With regard to payment made to Shri Alimuddin, the assessee submitted before the learned CIT(A) that the payment made to Shri Alimuddin was not in the nature of any loan or advance but was made in the regular course of assessee’s business in terms of MoU for the acquisition of land on behalf of the assessee) and, therefore, the payment is not covered by Section 2(22)(e) of the Act. In support of the contention that the money advanced in the regular course of business cannot be treated as deemed dividend, number of decisions were cited by the learned counsel for the assessee before the learned CIT(A).
 
18. It is not in dispute that the moneys advanced in the regular course of business cannot be treated as deemed dividend as held in the following cases:- 
(i) CIT Vs. Ambassador Travels (P) Ltd. – 173 Taxman 407; (Del).(ii) CIT Vs. Raj Kumar – 181 Taxman 155 (Del). (iii) CIT Vs. Nitin Shantilal Parikh – Income Tax Reference No.66 of 1999 (Gujarat). (iv) CIT Vs. Creative Dyeing & Printing (P) Ltd. – 184 Taxman 483 (Del). (v) CIT Vs. Sunil Sethi – ITA 569/2009. (vi) Atul Mittal in ITA No.3863/Del/2002 (ITAT Del). (vii) Nigam Chawala (page 303 of the paper book).  

19. In the case of CIT Vs. Sunil Sethi – ITA No.569/2009, the Hon’ble High Court of Delhi has held that since the amount of `30 lakhs which was given to the assessee was in the nature of imprest payment, the same could not be treated as deemed dividend u/s 2(22)(e) of the Act. In this case, a sum of `30 lakhs was given to the assessee for the purpose of making advance in respect of certain land dealings which were proposed to be entered into by the company through the assessee and the Tribunal noted that no material was brought on record to suggest that whatever was explained by the assessee was incorrect. 20. In the case of CIT Vs. Creative Dyeing & Printing (P) Ltd. – 184 Taxman 483, the Hon’ble High Court has held that the amount advanced for business transaction between the parties would not fall within the definition of deemed dividend u/s 2(22)(e) of the Act. In this case, the Hon'ble Delhi High Court has followed its own decision in the case of CIT Vs. Raj Kumar – 181 Taxman 155 (Del). In the course of hearing of this appeal, the learned DR has not been able to controvert the fact that the payment was made by the assessee to Shri Alimuddin under MoU for the acquisition of land on behalf of the assessee nor this fact was disputed by the AO in his remand report. HELD/CONCLUSION:
The AO stated merely in the remand report that he has made the addition within the ambit of Section 2(22)(e) of the act. It is thus clear that no adverse comments have been given by the AO in respect of the agreements and memorandum of undertaking executed by the parties on which reliance was placed by the assessee. 22. In the light of the discussions made above, we, therefore, hold that CIT(A) was justified in vacating the demand in respect of payment made to M/s ALM Infotech City (P) Ltd. as well as to Shri Alimuddin. ALSO RELEVANT CAN BE:
 
a) Case of SUNIL CHOPRA HELD Delhi High Court
Whether ITAT was correct in law in deleting the additions of Rs.13,00,000/- being the loans taken from M/s.National Capital Region Electronics Pvt. Ltd., treating the same as deemed dividend under Section 2(22)(e) of the Act?
   
We may record that the assessee had received the aforesaid amount of Rs.13,00,000/- from National Capital Regional Electronics Pvt. Ltd. as share
application money. The CIT(Appeal), on that ground, deleted the addition as it
was not loan or advance. The ITAT has upheld the same. We do not find any infirmity in the orders passed by the CIT(Appeal) as well as the ITAT. More particularly when we take note of the fact that the CIT(Appeal) has stated that this amount of share application money cannot be construed as loan or advance and hence would fall beyond the definition of Section of 2(22)(e) of the Income Tax Act. This appeal is accordingly dismissed.
b) Allahabad High Court Dt.01.04.2011  Income Tax Appeal No.99 of 2003:  Shyama Charan Gupta: HELD  Deemed dividend Advance against Salary revenue fav order We do not find any error in the findings recorded by the Tribunal that the advance towards salary, which was due to the petitioner and was credited to his account every month could not be treated as deemed dividend, but that the advance of Commission on profits over and above that amount drawn during the course of the year before the profits was determined and accrued to the petitioner, would be treated as deemed dividend subject to tax. The amount was not treated as separate addition in the personal hands of the assessee 

also refer Gujarat High Court cash loan/deposit penalty not apply to share application money as u/s 269SS/269T: 271D/271E: 

ASIAN PETROPRODUCTS & EXPORTS LTD {B}
  

“Whether, on the facts and in the circumstances of the case, the Appellate Tribunal was right in law in holding that 'for the purpose of levy of penalty u/s. 271D, 'deposit' does not include any amount received from the director or a share holder of a private limited company?” held 
The Tribunal upheld the order of CIT [A] deleting penalty on the ground that the money received by the assessee was not by way of loan or advance but towards share application money. This factual finding is not disputed before us. That being the position, we find no error in the order of the Tribunal deleting penalty u/s. 271D of the Act, which is required to be imposed in case there is breach of provisions contained in Section 269SS of the Act.
also refer: mum bench ITAT in seamist 95 TTJ 201; BHC in Paradise Multimedia Ltd on section 2(22)(e)
Guj High Court orders
SUBMERSIBLES LTD TAX APPEAL No. 868 of 2010 Section 14A : “Whether the Appellate Tribunal is right in law and on facts in confirming the order passed by CIT (A) in deleting the disallowance of Rs. 13,82,778/= made under Section 14A of the Act ?”
As can be seen from the treatment accorded to the said issue by the Tribunal, the Tribunal decided on the basis of provisions contained in Section 14A of the Income-Tax Act, 1961 {“Act” for short} which states that no deduction could be allowed in respect of expenditure incurred in relation to income which does not form part of the total income under the said Act. It concluded that the funds of the assessee-respondent were mix funds in as much as investment was made in the preceding years and there was no fresh investment during the year under consideration. It also did not agree with the findings of the Assessing Officer that the investment was made by the assessee out of borrowed funds. Thus, from the entire gamut of facts, the Tribunal held that there was sufficient surplus funds available with the assessee to invest and there was no nexus that could be established with the expenditure incurred by the assessee for earning the dividend income. HELD:
Logic given for conclusion requires no interference. It was on the basis of evidence which was presented before the Tribunal that the conclusion had been arrived at with regard to availability of the free-funds for investment, and therefore, this Appeal merits no consideration. Accordingly, the present Tax Appeal is dismissed with no order as to costs
 
HIPOLINE LTD TAX APPEAL No. 870 of 2010  “Whether the Appellate Tribunal is right in law and on facts in confirming the order passed by CIT(A) deleting the addition of Rs.53,027/- made under Section 14A of the Act?”
Upheld : The Tribunal was of the opinion on examination of the record that the assessee-respondent had substantial share capital and reserves, and therefore, after discussing at length facts brought on record as well as order of the CIT(A), Tribunal concluded that it was not possible to hold that the investment in shares was made out of interest bearing funds and it concurred with order of the CIT(A), dismissing that ground of the Revenue.
SHREE MAHALAXMI TRANSPORT CO TAX APPEAL No. 1038 of 2009 TDS Section 194C vs 194I: Held 9. Examining the facts of the present case in the light of the aforesaid statutory provisions, from the findings of fact recorded by the Commissioner (Appeals) it is apparent that the assessee has not taken the dumpers on hire/rent from the parties in question. The assessee has given contracts to the said parties for the transportation of goods and has not taken machineries and equipment on rent. In the circumstances, the Commissioner (Appeals) was justified in holding that the transactions in question being in the nature of contracts for shifting of goods from one place to another would be covered as works contracts, thereby attracting the provisions of section 194C of the Act. That since the assessee had given sub-contracts for transportation of goods and not for the renting out of machineries or equipments, such payments could not be termed as rent paid for the use of machinery and the provisions of section 194I of the Act would not be applicable. The Tribunal was, therefore, justified in upholding the order passed by the Commissioner (Appeals).
Pradip Kumar Malhotra Judgment on: August 2, 2011. I.T.A. No.219 of 2003 Deemed dividend
 
After hearing the learned Counsel for the parties and after going through the aforesaid provisions of the Act, we are of the opinion that the phrase “by way of advance or loan” appearing in sub-section (e) must be construed to mean those advances or loans which a share holder enjoys for simply on account of being a person who is the beneficial owner of shares (not being shares entitled to a fixed rate of dividend whether with or without a right to participate in profits) holding not less than ten per cent of the voting power; but if such loan or advance is given to such share holder as a consequence of any further consideration which is beneficial to the company received from such a share holder, in such case, such advance or loan cannot be said to a deemed dividend within the meaning of the Act. Thus, for gratuitous loan or advance given by a company to those classes of share holders would come within the purview of Section 2(22) but not to the cases where the loan or advance is given in return to an advantage conferred upon the company by such share holder.
 
In the case before us, the assessee permitted his property to be mortgaged to the bank for enabling the company to take the benefit of loan and in spite of request of the assessee, the company is unable to release the property from the mortgage. In such a situation, for retaining the benefit of loan availed from Vijaya Bank if decision is taken to give advance to the assessee such decision is not to give gratuitous advance to its share holder but to protect the business interest of the company. The view we propose to take finds support from the two decisions, one of the Bombay High Court and the other of the Delhi High Court relied upon by Mr. Khaitan as indicated earlier.
M/S NATIONAL TRAVEL SERVICE Deemed div. section 2(22)(e) payment to partnership firm by co. of  loan and advance where partner registered shareholder in co. Delhi high court
 
This brings us to the more important issue viz. whether the assessee firm can be treated as a shareholder having  purchased shares through its partners in the company which has paid the loans or is it necessary that a shareholder has to be a ‗registered shareholder‘. If the contention of the assessee is accepted, in no case a partnership firm can come within the mischief of Section 2 (22) (e) of the Act because of the reason that shares would be purchased by the firm in the name of its partners as the firm is not having any separate entity of its own. 
 
 
If the contention of the assessee is accepted than the very object for which Section 2 (22) (e) of the Act was amended would get frustrated qua the partnership firm leading to absurd results. It is a very well established principle of construction that where the plain literal interpretation of a statutory provisions produces manifestly absurd and unjust results which could never have been intended by the Legislature, the Court must modify the language used by the Legislature or even ―do some violence‖ to it, so as to achieve obvious intention of the Legislature. Reference is made to the decision of the Supreme Court in the Case of K.P. Varghese Vs. ITO 131 ITR 597 (SC).  
No doubt, when Section 2 (22) (e) of the Act enacts a deeming provision, it has to be strictly construed. At the same time, it is also trite that such a deeming provision has to be taken to its logical conclusion 
 
 

The partnership firm is synonym of the partners. As per the Circular issued by the SEBI dated 13th March, 1975 interpreting Section 187 (c) of the Companies Act, relied by the learned counsel for the assessee himself, a partnership firm is not a person capable of being a ‗member‘ within the meaning of Section 47 of the Companies Act. It is further explained that since a partnership firm is not a legal entity by itself but only a compendious way of describing the partners constituting the firm, it is necessary that the names of all the members of the partnership firm should be entered in the Register of Members. Obviously then, with the purchase of shares by the firm in the name of its partners, it is the firm which is to be treated as shareholder for the purposes of Section 2 (22) (E) of the Act. …….. 

We are, therefore, of the opinion that for the purpose of Section 2 (22) (e) of the Act, partnership firm is to be treated as the shareholder and it is not necessary that is has to be “registered shareholder”. We thus answer the questions formulated in favour of the Revenue 
All. High court in The Commissioner of Income Tax, Allahabad Vs. Unad Cath Exports (P) Ltd., Bhadohi: 
 
Whether on the facts and in the circumstances of the case the Hon'ble ITAT was justified in holding that the advance amount of Rs.7,00,000/- received by the assessee from M/s Khan Carpets Pvt. Ltd. cannot be
treated to be a deemed dividend u/s.2 (22) sub-clause (e) of the I.T. Act, 1961?" 19. Both the AO and CIT (A) found that there was nothing to support the contention that the advance was received against the cost of land to be sold out by it to the sister company. The details of the transactions, and the agreement was not produced. In the circumstances, the AO was justified in invoking provisions of Section 2 (22) (e) treating Rs.7 lacs as interest free advance/ loan.
20. We are of the view that ITAT erred in law in reversing the findings of AO and CIT (A) in holding that Rs.7 lacs was neither an advance nor a loan, but was consideration for the proposed sale of land, which will not come within the meaning of deemed dividend under Section 2 (22) (a) of the Act. 21. The question of law is thus decided against the assessee and
in favour of the revenue. The department will proceed in the  matter accordingly. Refer: CIT Vs. Raj Kumar, (2009) 318 ITR 462

(Del); CIT Vs. Creative Dyeing and Printing P. Ltd., (2009) 318 ITR 476; CIT Vs. Hotel Hilltop, (2008) 217 CTR 527
